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The Daubert Challenge
Editorial
As most of you already know, I had my first Daubert
Challenge on a case that went to arbitration on March 9th.
The case involved an anonymous letter that was left on the
windshield of a vehicle. The note was written in all
uppercase letters that the opposing attorney referred to as
block printing. There were many similar characteristics to
the writing of the person to whom the note was addressed.
Since the opposing attorney could not overcome the
similarities between the questioned writing and the known
writing of his client he had to try to discredit the identification of “block letters” as being
identifiable. He filed a motion with the arbitrator quoting Almeciga v. Ctr. For
Investigative Reporting, Inc. This was a case out of the United States District Court for
the Southern District of New York. You can review the case on-line for more information
about the motion.
The complaint consisted of 22 pages. The admissibility of the proffered expert
testimony under Rule 702 begins on Page 6, second column and continues to Page 16,
column 1. The decision was handed down on May 6, 2016. A Daubert motion to exclude
the testimony of plaintiff’s handwriting expert was submitted and the expert was not
allowed to testify because she could not explain how she came to her opinion other than
to base it on her training and expertise.
The arbitrator requested that I address the complaint in writing and be prepared to
testify concerning the complaint. I determined that the case involved three separate points
to be addressed. First was the challenge to the validity of handwriting identification. An
article was published in 1989 in the Pennsylvania Law Review entitled the Exorcise of
Ignorance and it discussed the poor performance of document examiners working for the
government.
The second issue involved my ability to make determinations about handwriting. This
is where proficiency testing is so important. We all must strive to improve our ability to
identify handwriting and proficiency testing is one of the best ways of accomplishing this.
And finally, the reasons for my opinion in this case had to be described in complete
detail. It took me 3½ days to gather all the material and put it into a meaningful report.
My report consists of over 60 pages of material. Much of the information can be used by
anyone undergoing a Daubert Challenge and therefore, I will publish as much of it as
possible. Meantime, if anyone needs information regarding a Daubert challenge, feel free
to contact me.
And most important to all of us, is the necessity of conducting research to demonstrate
our ability to analyze handwriting with a high degree of accuracy. This is best done before
we have a case that needs it but if you do get a case that needs research, we should all be
willing to assist with that research. Who knows, someday you may find the information
of value to you in one of your cases.

Kathie
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Light Spectrum for Document Examination
While this article is not intended to be a complete explanation of the properties of light
or its interaction with vision, it is intended to give basic knowledge on light and how we
perceive light and color. The light spectrum is a band of energy that extends from below
our range of vision, infrared (IR) to above our range of vision, ultraviolet, UV. Light is
arranged in the same manner as the stations on a radio. An FM radio uses a band of
frequencies from 88 megahertz to 108 megahertz with each station being assigned to just
one frequency. In the same way, each color in the visible spectrum is a specific frequency.
If a radio frequency is below 88 megahertz or above 108 megahertz, your radio cannot
receive it. In the same way, if light has a wavelength longer than 950 nanometers (nm) or
shorter than 400 nm, a human eye cannot see it. It doesn’t mean that the energy is not
present, just that you cannot see it. A sunburn is a good example of the results of being
exposed to large amounts of ultraviolet light outdoors even on a cloudy day.
When light strikes an object one of two things happens, the light is either reflected or
absorbed by the object and most often, it is a combination of both. Red objects, for
example, reflect red light and absorb all the other colors. Red filters allow red light to pass
through and block all other colors of light. By using different color filters, the amount of
different colors in a sample can be determined.
When objects are illuminated by ultraviolet light, that purple colored light you see is not
the ultraviolet light but light on the upper fringe of the visible light. UV is invisible but
DO NOT look at the light source because the light can be harmful to the eyes.
UV light is useful in document examination because while it is itself invisible it can
cause certain materials to fluoresce (glow) in the visible light spectrum. This is the principle
behind the fluorescent light bulb. No special equipment is needed to view UV
fluorescence light because you are not trying to see the UV light or its reflection, but the
fluorescent response to the UV light and this reaction is visible light spectrum.
It is possible to do UV photography in which you are looking for the amount of
reflectance or absorbance of UV light by different materials.
To accomplish this, you need either film or a video camera that is sensitive in the UV
range and a Kodak Wratten 18A filter that block all IR and visible light from entering the
camera lens. It is easier to use a digital camera because you can see the results while you
are photographing them rather than having to wait to develop black/white film to see your
results. The results of reflective/absorbance UV photography are quite different than
those obtained by UV fluorescence photography in that most materials that fluoresce also
absorb UV light so that they appear dark in UV photography.
On the other end of the visible spectrum is the infrared light. This light is also not
visible to the eye but can be recorded with digital cameras or IR film. Its primary use in
document examination is to determine if two samples of black ink are of the same
composition. As in UV light, it is the difference in the reflectance/absorbance in relation
to that of the paper. That is, if the paper reflects the same amount of IR as the ink line
then the line appears to disappear. If the line absorbs more IR than the paper, then the
line appears darker. An IR filter is used to block visible light from entering the lens of the
camera.
By using the invisible UV and IR light in addition to the visible light, the possibility of
detecting different writing instruments is significantly increased over an examination with
visible light only.
For additional information go to
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THE EXPERT WITNESS
HANDBOOK
Tips and Techniques for the
Litigation Consultant
2nd Edition
by Dan Poynter
As Reviewed By
Kathierine Koppenhaver, CFDE

2017-2018 Information
(March 1, 2017 through February 28, 2018)

Dan Poynter is an expert witness in vertical flight (parachuting) who
Application Fee $25.00
originally published his Expert Witness Handbook in 1987. He has
completely revised and updated this Second Edition published in 1997.
Dues $100.00 Individual
The Expert Witness Handbook should be read and referenced by all
(Annual – Prorated)
expert witnesses. Dan Poynter has translated his experiences into a basic
primer that is an asset to anyone who testifies as an expert.
Lab $100.00 First Individual
Dan takes you through all of the stages needed to establish an expert
$50.00
Additional Individuals
witness business. He describes the qualifications needed, how to break into
the business and how to deal with attorneys, judges and lawyers. He covers
FOR ADDITIONAL INFORMATION
how to qualify, where to find work, and what to do when you are hired.
CONTACT
The Expert Witness Handbook offers advice, guidelines, examples,
explanations, checklists, and resources. Dan Poynter tackles tough
DIANA J. MEARS, CFDE
problems such as:
Cell 410-241-2779
1. Tough questions you will be asked along with suggested answers.
DianaJ.Mears@comcast.net
2. How to charge enough to be credible but not too much to price yourself
out of the market.
3. How to use demonstrative evidence.
Even if you read the first edition of Expert Witness Handbook, you
Send submissions to:
should read the second edition. There are many improvements, new ideas,
DIANA J. MEARS, Editor
valuable tips and interesting quotes about experts by many notable people.
Dan has completely updated his resource section which includes where
Cell 410-241-2779
to find the expert witness directories and referral services as well as
DianaJ.Mears@comcast.net
marketing resources. The marketing resources section has been expanded
Deadline for next issue
to include books, periodicals, professional organizations, videos and more.
Dan has even included my book "How To Be A Credible Witness, in his
June 25, 2017
resource section.
The price is a good investment considering the amount of information
packed into this 280 page volume. The resource section alone is worth the
price of the book. One reviewer summed it up when he wrote about this
book. "A very helpful practical presentation for the neophyte expert witness
as well as the experienced."
The International Association of Document
You can order The Expert Witness Handbook on Amazon.
Examiners (IADE) was incorporated on
January

7,

2015

in

Maryland.

Kathie

Dan Poynter published a third edition (2011). It contains the same Koppenhaver is the resident agent and
material as the second edition but the Appendix at the end of the book has President of the organization. Kathy Carlson is
been updated.
Vice President, Marcy Word is Secretary, and
William Smith is Treasurer.
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LEGAL DEFENSE AGAINST INTERNET DEFAMATION
A very wise man once said, “Liars secretly hoard hatred; fools openly spread slander”. The definition of slander
is: the action or crime of making a false spoken statement damaging to a person's reputation. Libel is the making of
false written statements. Both libel and slander fall under the category of defamation. Some words that are synonyms
to defamation are: slur, insult, slander, libel and disparagement. In the definition of slander it actually says it can be
a crime.
I am sure most people have played the game where one person whispers something into the ear of another, then
that person whispers what they heard into the ear of the person next to them, and so on until the end of the line is
reached. It is always amusing when the story has reached the last person and what the story has turned into.
In this generation, we have social media and the internet. Once something has become part of social media or the
internet, it is always out there somewhere.
Defamation of character has always been a product of human society. With the creation of the internet, defamation
now has the ability to reach all over the world in a very short time period. Libel and slander no longer affect just the
area in which a person lives but can affect a person in a completely different time frame and a completely different
country.
As forensic document examiners, we know the positive and negative affects this can have on our business and our
lives. As humans, we understand that reputations can be built up or destroyed by just a few statements that misconstrue
the facts. Perhaps the statements don’t tell complete lies but they distort the truth. These statements can enhance a
person’s reputation or it can play an active part in destroying a person’s reputation. I recently read an article written
by a forensic document examiner in which he mentioned several of the top document examiners in the United States
in very libelous ways. I happen to personally know the majority of the document examiners whose names he wrote
about. I happen to personally know that the ones he criticized are very good document examiners and have earned
their right to be considered among the top document examiners. While defaming the other document examiners, this
man built himself up. What he failed to realize is that in attempting to destroy other’s reputations while building
himself up, he was only successful in making himself appear conceited and self-serving.
It was recently brought to my attention that there are now Federal Rules of Evidence that address the issue of the
internet and social media and the statements that others choose to make about another individual. Following are those
rules:
Federal Rule of Evidence 901 and 801
Authenticating Evidence
“[A] piece of paper or electronically stored information, without any indication of its creator, source, or custodian
may not be authenticated under Federal Rule of Evidence 901.” United States v. O’Keefe, 537 F. Supp. 2d 14, 20
(D.D.C. 2008).
Also instructive is Miles v. Raycom Media, Inc., 2010 U.S. Dist. LEXIS 122712, at *7–9, n.1 (S.D. Miss. Nov. 18,
2010), which held that a Facebook page containing unsworn statements made by third parties that were offered to
prove the truth of the matter asserted constituted inadmissible hearsay under Federal Rule of Evidence 801.
Precedent holds that the authentication of Internet printouts requires a witness declaration in combination
with a document’s circumstantial indicia of authenticity (i.e., the date and web address that appear on them) to
support a reasonable juror in the belief that the documents are what the declarant says they are. Without either,
authentication fails. Kennerty v. Carrsow-Franklin (In re Carrsow-Franklin), 456 B.R. 753, 756–57 (Bankr. D.S.C.
2011).
No one likes to be defamed. But, if one is defamed, Federal Rules of Evidence 801 and 901 will give the ability
for the forensic document examiner to guard, protect and prevent the destruction of their reputation by the libelous
reporting of inadmissible hearsay in court.
It is necessary to always remember that to destroy someone else does not establish oneself in the field. As
professionals, let our examinations, reports, and exhibits give credence to the opinion we have arrived at through a
standardized and careful examination of documents. Let our individual integrity and ethics separate us from those
who are lacking these attributes. The wise man also said, “Malice backfires; spite boomerangs”.
Brenda Petty
Forensic Document Examiner
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LAST ISSUE’S ANSWER: The most common
method used to disguise handwriting is change “It needs to be emphasized that two writings are
identified as being by the same writer by an absence of
of slant.

fundamental divergences as well as by a combination
of a sufficient number of similarities. The process is
THIS MONTH’S QUESTION: According always a double operation, positive and negative, and if
to Albert S. Osborn, what is there about genuine error is to be avoided neither part of the process should
writing which proclaims it as genuine?
be overlooked. In order to reach the conclusions of
AND . . .
identity of two sets of writings there must not be present
What are the earmarks of genuineness?
significant and unexplained divergences.
These
divergences must, however, be something more than
mere trivial variations that can be found in almost any
handwriting.”

The answer will be
in the next issue.

~Albert S. Osborn~ Questioned Documents p. 262

The Friction
For you who follow developments in pen technology, Pilot Pen Company has come out with a
new “erasable” ball point pen called the FriXtion. Technically the FriXtion is not an erasable pen
but instead uses the heat generated by rubbing a nylon nib over the writing that produces enough
heat to turn the ink line clear so that it disappears from view. This process does not produce the
paper abrasion of an eraser so the removed writing is less noticeable than the other erasable pens on
the market.
On microscopic inspection of the paper, using side lighting the embossing left by the ball point
is still visible. This artifact is probably sufficient to prevent the pen from being used for truly secret
writing, however, it would be impossible to recover the erased writing from a photocopy of the
original. I did some experimenting with an electric hair drier and discovered that it is sufficiently
hot to make the ink disappear over larger portions of the document quite easily. All that is left is a
very faint chemical trail and the embossing from the ballpoint.
I then wondered, if heat removes it, will cold restore the color to the written line? I placed the
written document into my freezer for about 30 seconds and discovered that the ink reverts back to
its original color at about one half the density of the original line. This is more than sufficient to
make the writing easily visible to the unaided eye. In fact the color change can be made to disappear
and then re appear several times with the alternate application of heat or cold.
At the present time I don’t know of any attempts to alter signatures or documents using this pen,
but it might be something to look for if a question of altered signatures is raised. The pens come in
assorted colors of ink and the writing appears to be that of a common roller ball with the exception
that the color density is slightly less. They cost about $2.00 each or a pack of 3 for $5.00
~Author Unknown
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International Association of Document Examiners

2017 Annual Seminar & Workshop

Marriott Westminster
Denver, Colorado
September 6 – 9, 2017

Join IADE members and guests September 6
through September 9, 2017 in beautiful Denver,
Colorado for the annual IADE Seminar and
Workshop.

Workshop — September 6

Seminar — September 7-9

Creating Court Exhibits in Adobe® Photoshop®,
Microsoft® Powerpoint® and Microsoft® Word®.

Seminar Chairperson: Kathy Carlson
970-240-5950 • kscarlson1954@gmail.com

Marriott Westminster Reservations

Make plans now to attend both the
seminar and workshop. Be sure to use the
link below to reserve your room now at a
special low rate at
Westminster Marriott
7000 Church Ranch Boulevard
Westminster, Colorado 80021
Reservations at the Marriott Westminster are
available at the special IADE rate of $129 + tax.

More information about the seminar and workshop will be posted on the IADE Seminar &
Workshop Denver Colorado 2017 page of the iade.us website. Check back often for updates.
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